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W liamBurney appeals the district court's® order denying his
notion to withdraw his guilty pleas to three firearm violations.
We affirm

| . BACKGROUND

On March 22, 1994, a three-count indictnment was returned
against WIlliam Burney charging himwith two counts of being a
felon in possession of a firearmin violation of 18 U S.C. 8§
922(g) (1) and 924(e)(1) (1988) (Counts | and Il), and one count of
possessi on of an unregistered firearmin violation of 26 U.S.C. 88
5861(d) and 5871 (1988) (Count 111). On March 29, Burney pleaded
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guilty to all three counts pursuant to a witten plea agreenent in
exchange for the Governnent's agreenent to delete all references to
18 U.S.C. 8 924(e)(1) in Counts | and I

Due to the application of section 5GlL. 2(d) of the United
St at es Sent enci ng Gui del i nes, > t he presentence i nvesti gation report
recommended a guideline sentencing range of 168 to 210 nonths
i mpri sonmnent. On June 14, 1995, the day he was to appear for
sentencing, Burney filed a notion to withdraw his pleas of guilty
pursuant to Fed. R Crim P. 32(e). Burney alleged in his notion
that he been msled by both his defense counsel and the district
court to believe that his maxi num sentence could not exceed ten
years inprisonnent. Burney testified in support of his notion that
he had been unaware of USSG 85Gl.2(d) and its effect on his
sent enci ng range, and that had he known that he faced a fourteen-
year m ni mum sentence, he never woul d have pl eaded guilty.

The district court denied the notion, finding that Burney's
pl eas were conpetently and voluntarily given with full know edge of
t he maxi mum possi bl e penalty. The district court went on to adopt
the recommendations contained in the presentence investigation
report and subsequently sentenced Burney to 120 nont hs i npri sonnment

on Count 1, 90 nonths inprisonment on Count Il to be served
concurrently with the term inposed in Count 1|, and 90 nonths
i mprisonment on Count 111 to be served consecutively with the terns
i mposed in Counts | and Il, resulting in an aggregate term of 210

nmont hs i nprisonment. The court al so sentenced Burney to two years
of supervised rel ease and i nposed an aggregate special assessnent
of $150. Burney appeals.

>1f the sentence inposed on the count carrying the highest
statutory maximumis |less than the total punishnent, then the
sent ence i nposed on one or nore of the other counts shall run
consecutively, but only to the extent necessary to produce a
conbi ned sentence equal to the total punishnent.” USSG
85Gl1. 2(d) .



1. DI SCUSSI ON

"It is well settled that a defendant does not have an absol ute
right to withdraw a guilty plea before sentencing.” United States
v. Newson, 46 F.3d 730, 732 (8th G r. 1995). Instead, the burden
is on the defendant to establish a fair and just reason for the
withdrawal. Fed. R Cim P. 32(e); Newson, 46 F.3d at 732. This
determnation lies within the sound discretion of the trial court,
and we will reverse its decision only for an abuse of discretion.
United States v. Abdullah, 947 F.2d 306, 311 (8th G r. 1991), cert.
deni ed, 504 U.S. 921 (1992).

Burney argues that he established a fair and just reason for
wi t hdrawi ng his pleas when he testified that both defense counsel
and the district court had msled himto believe that the maxi num
possi bl e prison sentence he could receive was ten years. Had he
known that he faced a m ni mum sentence of fourteen years, or even
the possibility of consecutive sentencing, Burney argues that he
never woul d have pleaded guilty. As such, he asserts that his
pl eas were neither knowi ng nor voluntary.

We disagree. Neither the terns of the plea agreenent nor the
prosecuting attorney ever prom sed Burney that he woul d be entitled
to a specific sentencing range. In addition, the district court
made it clear to Burney before it accepted his pleas that he should
not and could not rely on estimations of his possible sentencing
range. First, the district court infornmed him that the maximm
statutory penalty for each of the three offenses was ten years

i mpri sonmnent. The district court then advised Burney that the
presentence i nvestigation report woul d recommend a sent enci ng range
pursuant to the United States Sentencing Guidelines. It went onto

state that it could not predict what that range woul d be, and that
any estinmation of the possible sentencing range by defense counsel
or anyone else could be wong. Burney stated that he understood
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all of this. Finally, the district court asked Burney if he was
entering his pleas solely on the basis of what defense counsel or
soneone else my have estimated his sentence range would be.
Burney replied that he was not.

Based on this colloquy, the district court concluded at
sentenci ng that Burney, despite any erroneous predictions on the
part of defense counsel, was fully aware of the potential range of
puni shmrent to whi ch he was exposing hinmself through his pleas. W
agree. Even if Burney, despite the best efforts of the district
court, was in fact |aboring under the m sconception that he faced
a total nmaxi mum sentence of ten years, our decision would remain
the sanme. A defendant's m sapprehensi on of the application of the
GQuidelines to his sentencing does not constitute a fair and just
reason for withdrawi ng a plea so long as the defendant was told the
range of potential punishnment and that the Guidelines would be
applied to determne his sentence. United States v. Hoel scher, 914
F.2d 1527, 1544 (8th G r. 1990), cert. denied, 500 U. S. 943 (1991).
This remai ns true even where such a m sunderstandi ng i s based on an
erroneous estimation by defense counsel. United States v. Ludw g,
972 F.2d 948, 950-51 (8th Cir. 1992).

Burney further contends that the district court itself msled
him into believing that he faced no nore than ten years tota
i mprisonment when it informed him that the maximum term of
i mpri sonnment for each count was ten years. By failing to warn him
of the possibility of consecutive sentencing, Burney asserts that
the district court failed to informhimof "the mandatory m ni mum
penalty provided by law, if any, and the maxi mum possi bl e penalty
provided by law' as required by Fed. R Cim P. 11(c)(1).

We believe, however, that the district court fulfilled its
Rul e 11(c) obligations by explicitly inform ng Burney tw ce that
the maxi mumterm of inprisonnent for each of the three counts was



ten years.® Rule 11 does not require the sentencing court to
inform the defendant of the applicable guideline range or the
actual sentence he will receive. Thomas v. United States, 27 F.3d
321, 324 (8th Gr. 1994) (holding that defendant had no right to be
specifically apprised of effect of career of fender provision on his

sentencing range). "The defendant's right to be apprised of the
court's sentencing options is no greater than the provisions of
Fed. R Cim P. 11(c)(1), which requires only that the court
inform the defendant of the applicable nmandatory m ninmm and
maxi rum sentences. " 1d.

To the extent that the sentencing court is obligated under the
terms of Rule 11(c)(1) to disclose the possibility of consecutive
sentencing in order to fully apprise the defendant of the nandatory
m ni mum and the maxi num possible penalty provided by law, we
believe that the district court inplicitly did so by telling Burney
that ten years was the maxi numtermof inprisonnment for each of the
three counts. See United States v. Hamlton, 568 F.2d 1302, 1306
(9th Cr.) (per curiam, cert. denied, 436 U.S. 944 (1978).
(Court's warning that defendant was subject to a possible 15-year

sentence as to each of two counts inplicitly alerted defendant to
the possibility of consecutive sentencing). Taken out of context,
the district court's statenent that the maxi mum possi bl e sentence
on each count could not exceed ten years could seem m sl eadi ng.
But when we examine the plea colloquy in its entirety, we are
satisfied that the district court fully infornmed Burney of the
consequences of his pleas. As such, we conclude that the district
court did not abuse its discretion in concluding that Burney has
failed to establish a fair and just reason for wthdrawing his

District court: "You understand that these are the maxi muns
as provided by law as to each of these three counts?”

Burney: "Yes, sir, | do." [tr. p.27].

District court: "It's notinme in jail up to ten years as to
each of the three counts.” [tr. p.29].
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guilty pleas.

I11. CONCLUSI ON

For the above reasons, we affirmthe district court's deni al
of Burney's notion to withdraw his pleas of guilty.
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